Arguments against the Service Contract for the Management of Municipal Water Supply in Calvià: Contract Duration: 50 years 

INTRODUCTION:
Law on Public Sector Contracts:
By studying the current legislation we see that the Law 30/2007 of 30 October, Public Sector Contracts (LCSP) in Title I, Chapter I, Article 22 provides:

Article 22. Necessity and appropriateness of the contract.
"The authorities, agencies and public sector entities may not enter into other contracts than those necessary for compliance and implementation of its institutional purposes. To this end, the nature and extent of the needs they aim to be covered by the contract proposed, and the adequacy of its purpose and content to satisfy those requirements should be determined with precision, leaving a notice in the preparatory documentation, before starting the procedure for adjudication. " 

However, the Service Contract for the Management of Municipal Water Supply of Calvia as exposed to public information, contains a justifying report on Legal Aspects, Social, Environmental and Technical-Economic in which there is no justification of its necessity or Adequacy, nor the economic appraisal of current business that seeks to transfer to another operator, so we need to accurately Justify the following: 

1 .- As Calvià2000 public company has over 20 years experience doing this municipal service in an efficient way, Why this service is removed? 

2 .- The financial situation of the municipality of Calvia as shown in the budget proposal for 2010, does not require the cash injection of 15 billion Euros by Canon for this service. Why is it done? 

3 .- The correct assessment of water services in the next 50 years is well above the 15 million Euros to set the Canon. Why not valued correctly? 

JUSTIFICATION OF NEED OR SUITABILITY OF THE CONTRACT IN THE FOLLOWING SPECIFIC ITEMS: 

1 .- WHY IS THE SERVICE REMOVED FROM CALVIÀ2000?
For over 20 years the company Calvià2000 has been supplying efficient public service of drinking water supply in the municipality of Calvia. Two other distribution companies, Aterca and Aguas de Paguera, make it less efficiently in the areas of Santa Ponça and Paguera.

Calvià2000 provides a quality service, without incident, at a lower price (1.4754 Euros per m3) to Aterca and Aguas de Paguera (1.6844 and 1.6772 Euros per m3, respectively), has proven expertise of over 20 years, providing high quality water, from desalination plants and wells in the municipality, properly adapted to the idiosyncrasies of a tourist municipality with the implications inherent to our seasonality, performed correctly billing of the water supplied and servicing the sanitation and distributing reclaimed wastewater for use in gardening. 

Calvià2000 has made over the past 20 years, investments required to maintain and improve municipal service to provide a high quality, evidence of this are the investment of 3.16 million Euros made in the period 2006-2009. These investments already made in the recent past by Calvià2000 are even higher than those requesting the new concessionaire, which are only 3 million Euros in the medium term. 

Additionally we should note that the investment required of the new concessionaire for the period of 50 years of the contract are only of 27,719,868 Euros and 20,837,018 Euros in improvements in maintenance, representing a total of 48,546,986 Euros, or as expressed annually is just 970,940 Euros per year, this figure even lower than had been investing annually Calvià2000. 

More specific questions:
1.A. - Therefore, we do not understand or see the justification of  the necessity or appropriateness of removing a business management from an efficient municipal company to give it to a company without experience in the tourist idiosyncratic seasonal distribution of water of Calvia. 

1.B. - Also, because Calvià2000 20 years experience been supplying jointly with the Water Supply Service Sanitation, sewage treatment and distribution of reclaimed water for irrigation of gardening and Golf, we believe the separation of both businesses break the Integral Water Cycle and lead to lost synergies to be evaluated and justified. 

1.C. - Strengthening of the Distribution Service Reclaimed Wastewater and rainwater catchment, is one of the main elements of the strategy of the Govern de les Illes Balears (see March 2005 Report on Implementation of the Framework Directive Water Policy in the Demarcation of Baleares, pp. 15 and 115, which establishes the need for 29 million m3 of this type of reclaimed wastewater in Mallorca) and a basic requirement for citizens of Calvia, given the large number of houses garden in the town, who can no longer afford to pay the irrigation water at the price of desalinated drinking water. Justification need to know the City Council on Calvià2000 why not make the necessary investments in Distribution Network Reclaimed Wastewater, with the benefits they get from their normal activity and why he now seeks to transfer those profits to a new concessionaire to the detriment of the citizens. 

1.D. - The Technical Specification of this contract, the procurement of supplies clause 23, it states: The licensee shall perform the contract with service users as a unit, comprising a supply contract for each home or local independent business. This means a substantial change regarding the current status of recruitment of Calvià2000, since many of the residential areas of Calvia have a single contract for all its residents, a single billing and therefore, make an internal redistribution of water costs, according to their own private accountants and support among all the costs of watering their gardens. If they maintain the clause 23 as drafted, we wonder billed as watering the garden, representing the greatest cost community if the community does not contract directly with the new concessionaire. This point has to justify precisely because what the residential areas of Calvia gardens require is reclaimed wastewater to use it to gardening, at lower cost than the drinking water to households. 

2 .- WHY 15 MILLION EUROS ARE INJECTED TO THE CITY COUNCIL OF THE CALVIÀ WHEN NOT NEED?
Calvia Town Hall could easily fit their accounts without the Contract for the Management of Services Water Supply Calvia if only decide to meet current regulations regarding Selective Collection of Household Organic Wastes. 

Since 2003, when he began to rule, the current municipal team has spent more than 31.6 million Euros in payment for Domestic Organic Waste Incineration, thereby Calvià Council does not meet the rules insular autonomous nor state and European guidelines, given that under Article 8. (Separation Collection) of Decree 21/2000 states that since 2001, has to separate organic waste, and article 12 paragraph 9 of Decree 35/2006 stipulates that municipalities would not pay anything to Tirme, if they would pick selectively Organic Fraction of Municipal Waste (FORM), for recycling. 

See Item 3 of the pyramid of the hierarchy attached, Mandatory Waste Treatment, which shows the need for recycling and composting organic waste and not incinerated, as contained in European Directive 2008/98/EC and the National Integrated Waste (PNIR) published in the BOE 26 February 2009: 

 [image: image1.wmf]
In the 2010 Budget for Calvia Council collects an additional 6,600,000 Euros to those of 31.6 million Euros in the concept of incineration, unnecessary and not allowed by present legislation. 

Another budget item that could generate savings for the budget table is that corresponding to free staff recruited designation, taking as reference the wage cost of 85,573.60 Euros annual Calvià2000 manager and multiplying by the number of senior free staff designated ( minimum of 19 staff) and multiplying by the 8-year term (from 2003 to 2011) represents 13 million Euros. 

The height of this plan, to transfer the management of Water Supply of Calvià, to a new concessionaire for the next 50 years is the capitalization of profits from 2010 to 2060 of the Water Service and its use in a single year, 2010, in current expenditure growth, causing the imbalance of budgetary funds. 

Recognizing that the current economic crisis has impacted on the municipality's current revenues, which are feeded primarily on direct taxes, indirect taxes, the municipality of Calvià must be consistent with the lowering of income and to maintain budget balance has to lower its running costs, mainly those that we call unnecessary expenses, such as: expenses for Waste Incineration, Personnel Costs for Free Designation Staff, the wage increase of 7,2%, Propaganda & Advertising Expenditure and Expenditure in Athletics. 

But what the Calvià Council intends to do is to change the structure of the Budget Balance, bringing multi-year income and dedicating future revenues to current expenditures, which is opposed to any analysis under the prism of General Accounting Principles, since the multiyear revenue can only be spent on multi-year investment and ever on annual running costs. Also Autonomy Law on State and Local Revenue Laws governing municipal budgets supports this interpretation of the General Principles of Accounting. 

More specific questions:
2.A. - From this we conclude that the addition of the 2 sums squandered on garbage and the estimated salary costs of freely appointed positions, a total of 51.2 million Euros that the City is wasting, so no need to perform the contract in question. So the fact of the City Council need to receive a fee of 15 million Euros must be justified with precision. 

2.B. - Moreover, the municipality of Calvià rationale acknowledges in his Report on Legal Aspects, Social, Environmental and Technical-Economic published in this file that the Water Distribution Network, being a “demonial” good is inalienable , and remains of their property and can not be transferred to the new concessionaire, so can hardly claim to this, additionally 20,000,000 Euros in Calvià2000 Capitalization Plan. This plan must be justified with precision, since Calvià2000 only acknowledges a debt of 14.2 million Euros to the City Council and not a need for additional funds, no capitalization needed. 

2.C. - Also has to justify precisely the following: Calvià2000 recognized in their accounts closed 31-12-08 to receive financial support from the municipality of Calvia, amounting to 14.2 million Euros, making it unimaginable that the City intends that the Company Municipal Calvià2000 pays back an amount well above 20 million Euros, which will eventually receive the new concessionaire for the Capital Plan, in consideration for a debt of only14, 2 million Euros. 

2.D. - Calvià2000 has to justify precisely that is undercapitalized as indicated by the proposed contract, but that is not expressed in the Report or Audit Report 31-12-08 of Calvià2000. 

2.E. – Calvià2000 has to justify precisely that a credit toward the City Council for an amount of 14.2 million Euros in 2009 has grown by 5.8 million Euros, reaching the figure of 20 million Euros. Have to be checked and justified economic transfers in 2009 of City Hall to Calvià2000 amounting to 5.8 million Euros. 

2.F. - The First Deputy Mayor of the City Council, Ms. Teresa Martorell, during the extraordinary plenary session held on 23-12-2009 stated that the Calvià2000 has to deliver 20 million Euros, would they receive that amount from the new concessionaire. However in the Budget for 2010, presented for approval at that same Extraordinary session, such planned delivery does not appear that the City Council 2010 Budget. 

2.G. – Calvià has to justify precisely the proposed budget reductions for 2010 items of unnecessary expenditures for Waste Incineration, Personnel Costs Free Appointment, salaries, costs and expenses in Propaganda and Publicity, and in Athletics. 

2.H. – Calvià has to justify precisely the portion of future revenues that are dedicated to multi-year annual running costs. 

2.I. – Calvià has to justify precisely the consequences that bringing future multi-year, from 2010 to 2060, revenues to 2010, resulting in the debt capacity of Calvia Council to undertake multi-year investments. 

3 .- WHY NOT PROPERLY ASSESS THE VALUE TO BE TRANSFERED? 

Calculating the present value of the Business of Municipal Service of Water Supply:
We see in the same Budget for 2010 of Calvia Council under the heading of expenses or by way 16100-2210100 Despeses d'Aigua Purchased an amount of 6,610,170 Euros, which corresponds to an item of income or Ingressos 30-30000 Taxa Sell Water Agency for the same amount of 6,610,170 Euros. The meaning of these strange budgetary items is explained when analyzing the accounts of previous years is: Planning for failure in order to generate a budget unrestricted fund.

To say this, we rely on the experience of previous years to estimate excess expenditure that are known in advance to produce, so they generate a surplus covert premeditated and planned, as happened in the last financial year ended 31-12-2008:

· Sales of Water: 6,510,464.29 Euros against a budget of 6,770,765 Euros. 

    Buy Water: 3,668,845.90 Euros against a budget of 6,362,277 Euros

· Resulted in a surplus and possibly covert previously planned 2,841,618.39 Euros.  

Additionally to this concept of Surplus Water 2,841,618.39 Euros in the accounts of the Municipality of Calvià, there are some additional Water profits in the accounts of public enterprise Calvià2000, who in that year 2008 accounting recognizes some supplies by Purchase of Water 5,303,412.96 Euros and net income from the sale of 12,641,000 Euros drinking water, thereby obtaining a positive difference of 7,337,587.04 Euros. 

In total, by way of budgetary surplus or gross margin for the sale of water in the municipality of Calvia and its Calvià2000 public company, the total income obtained in 2008 was an amount of 10,179,205.43 Euros. 

More specific questions:
3.A. - The gross margin based on the estimated cash flow and recurring throughout the duration of the contract, the next 50 years, should be calculated in order to estimate the current value of the business. It is also very important to establish a discount rate or NPV Rate, that the City estimated at 8%. This rate of 8% is clearly exaggerated based on the present Euribor rate of 1.245%. Hence the need for justification with accuracy the discount rate, or to involve two merchant banks specialized in business valuation, appointed by two opposing parties. It should justify precisely calculate the NPV rate.

3.B. - By applying a discount rate for calculating the present value of 5% (instead of NPV unjustified and harmful to citizens, 8% proposed by Calvià for the contract) to a similar income in the period the 50-year concession would represent a gross assessment of the business to be awarded is: 203,584,108.60 Euros. Calvià should justify precisely the NPV and rate calculation of gross and net valuation of divested business management. 

3.C. - From our point of view, since the Management of Water Supply Service no longer would be done by the Calvia Council directly, but by the private enterprise to obtain the concession, is unfair to pass the purchases and sales of water accounts by the accounting books of the City Council, as the concessionaire shall be subrogated directly into contracts with the Balearic Water Agency and sales to users will be  billed directly. Justification is required with accuracy on the inclusion of items in the Water in the Budget 2010. 

3.D. - On the other hand, it should verified, at this time public information of the Contract, if Balearic Water Agency agrees with the assignment of the contract, it has with the municipality of Calvià or Calvià2000, to the new concessionaire. Is there a written consent by the Balearic Water Agency, under the Govern de les Illes Balears: Justification is required with accuracy acceptance. 

3.E. – Calvià Town Hall includes on p. 37 of his Report Rationale of Legal Aspects, Social, Environmental and Technical-Economic calculation spreadsheet boxes for the business outlook in the next 50 years of the new concessionaire, incurs into serious errors. 
As noted above, “demaniales” goods are inalienable, so stay with the City Council and can in no case be write-downs by the new concessionaire, as is done with distribution facilities in Alta and Baja, Pumping , Collection, Reservoirs, etc..

Therefore, it requires justification of Accurate Investments in fixed assets and inventory of assets and book value have been included in these spreadsheets. 

3.F. - In these boxes of foresight to 50 years, lacks among other items, in year 1, the contributions of 15 million Euros in Canon and 20 million Euros by way of contribution to Calvià2000, the object of which should be recovered by the new concessionaire over the life of the contract. These economic contributions, as do not suffer any physical damage are not in any way comparable to depreciation. Justification is required with accuracy. 

3.G. - In these tables of estimates of 50 years water business, Calvià must justify precisely the 1.94 million Euros a year in financing costs paid by consumers of drinking water, since what Calvià2000 incurs today for all their activities are only of Euro 333,793.31 in interest and 616,035.50 Euros in loan repayments. 

3.h. - In these tables of estimates of 50 years water business, Calvià must justify precisely the nearly one million Euros per year (985,230 Euros) in respect of remuneration of the Management of the new dealership, since it is an additional cost not incurred nowadays by Calvià2000. 

3i - As at March 2006, the Consortium of the Bay of Palma, which is composed of Calvia and Palma, completed the amortization of 25,855,540 Euros, corresponding to "Operation Ship" of the mid-nineties. Justification is sought with precision the fate of the extra amounts that since March 2006 have continued charging consumers Calvià drinking water. 

3.j. – Calvià also has to justify precisely if the costs of "Operation Ship" is going to consolidate as a right acquired by the City or go to lower water rates before signing a contract with another operator. 

3.K. – Calvià has to justify precisely the reason why the proposed Calvià Council period for submission of proposals for nominations for new concessionaire of this service is just 30 days. If the City wanted to get the best economic proposal for this contract, should extend the deadline for submission of proposals to 6 months to allow for the promotion of this agreement between all companies with technical capacity to run it. The intervention of a consulting company that fostered this global contract would be very helpful for obtaining a better price for this new grant. Additionally, the extension of time would avoid the risks of collusion and insider dealing that the current concessionaires: Aguas de Paguera and Aterca, belonging to Aguas de Barcelona group, itself belonging to the French group Suez, might have. Therefore it has to justify precisely the announced deadline. 

To summarize this paragraph, we believe it is entirely inappropriate and could be considered similar to that recklessness required by Article 136 of the LCSP, demand a concession fee of Water Supply Service of only 15 million Euros for a business that could be valued at more than 200 million Euros. 

LEGAL STATUS
The contract specifies: "Recruitment to perform is classified as a management contract, public administrative services in accordance with the provisions of Articles 8 and 19 of Law 30/2007 of 30 October, Public Sector Contracts (hereinafter LCSP), BOE No 261 of 31/10/2007, being subject to that law " 

However, with the same date and same BOE bulletin was published Law 31/2007 of October 30 Contracting Procedures in the areas of Water, Energy, Transport and Postal Services, which provides for this case a regulatory regime LCSP distinct from that used Calvia Council. Any Justification? 

CONCLUSIONS
We believe it would be a serious mistake to accept that what the report called Calvià Council Rationale of Legal Aspects, Social, Environmental Technical and Economic Justification report is really a given as does not perform with precision Justification as required by Article 22 Law 30/2007 of 30 October, Public Sector Contracts (LCSP). We believe that Article 22 is very clear ... the nature and extent of the needs they aim to be covered by the contract proposed, and the suitability of its purpose and content to satisfy them should be determined with precision ... 

We also believe it is wholly inappropriate to proceed with the Contract Service for the Management of Municipal Water Supply of Calvià as it is written now and should be reformed in form to collect the response to these allegations, but especially in its roots, to avoid Capitalization of multi-year future income of Water Service from a Municipal Company Calvià2000 that has performed a well run and cost efficient service for over 20 years, preventing it to undertake new projects and trying to capitalize on a mismanaged Municipality, which must make their own decisions to proper management and adapt to the legal regulations in their own environment and to the benefit of all citizens.
